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Ms. Donna M. Downing                                             Mr. David B. Olson
c/o Water Docket                                                        Regulatory Community of Practice (CECW-CO-R)

Environmental Protection Agency                              U. S Army Corps of Engineers

Mail Code 2822T                                                        441 G Street, N.W.

1200 Pennsylvania Ave., N.W.                                   Washington, D.C.  20317

Washington, D.C.  20460

Re: Comments on Draft Guidance on Waters Subject to Clean Water Act Jurisdiction

       Docket No. EPA-HQ-OW-2011-0409

Dear Ms. Downing and Mr. Olson:

The Red River Valley Association (RRVA), a non-profit, member supported organization, was established in 1925 to develop the water resources in the four-state Red River Valley: Louisiana, Arkansas, Texas and Oklahoma. Our mission is to promote a balanced approach to using our precious water supply for the benefit of navigation, flood damage reduction, irrigation, ecosystem enhancement, municipal and industrial use.
On May 2, 2011 the U.S. Environmental Agency (EPA) and U.S. Army Corps of Engineers (USACE) published a notice entitled ‘Draft Guidance on Identifying Waters Protected by the Clean Water Act’. A basic concern is that the agencies should not use a process that involves the issuance of ‘guidance’. The proposal for guidance exceeds the authority provided in Section 404 of the CWA. It would apply jurisdiction where the nexus to navigable waters is not significant and would include isolated waters. Following are the comments from the Red River Valley Association.

1. Guidance versus Regulations: The draft guidance proposes to clarify how to identify waters to be protected under the Clean Water Act (CWA). It is obvious the Agencies intend to change the application of the CWA on a national basis or why then would this Guidance be published? Changing the definition or reach of the CWA is a regulatory issue not guidance. The Draft Guidance claims it is to provide field offices centralized instructions from their Headquarters. It is stated that this Guidance is not a rule and is not binding and lacks the force of law. The Agencies want to change the areas regulated by the CWA, yet it is not subject to judicial review.
It does not help the Agencies gather relevant information or develop policy. It is more likely to result in inconsistent regulatory actions in the field. This would be unfair to the regulated community. What the Agencies are attempting with this guidance should be undertaken in the rulemaking process.
2. Excessive Development Expenses: The use of guidance presents an unnecessary but difficult problem for the regulated community. If the Draft Guidelines are finalized, and if the agencies are successful in forestalling judicial review the only resolution is to wait for the agencies to rely on the Draft Guidance to deny a 404 permit application or to impose additional permit conditions. By then, however, a typical permit applicant has already invested substantially in the proposed project. In addition to the permitting process, the applicant may have obtained necessary rights to the land, procured design and engineering services, identified options for financing, obtained any necessary legal services, etc. A project’s time of completion is often critical for maintaining cost effectiveness.
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In that situation, an applicant’s choices are to challenge the agency’s determination, which may require a lengthy and expensive legal process, or to accept and pay for the conditions, regardless of the lawfulness or reasonableness of the agency proposal. For any given project, the rational decision may be to accept conditions, however unreasonable they may be, as the price of staying on schedule. To the extent additional conditions derive from an unlawful interpretation of CWA Section 404, such a result amounts to regulatory blackmail. That process could recur repeatedly at various Corps districts around the country, with essentially the same legal issues at stake, before an applicant finds it cost-effective to seek judicial review. Even then, the Agencies may find it expedient to withdraw proposed conditions on a case-specific basis, in order to avoid the risk of an adverse judicial ruling. Another cost associated with relatively informal guidance is piecemeal, inconsistent permitting decisions around the country. That contradicts the agencies’ stated purpose of increasing regulatory clarity and the consistency of decisions across the country.
We understand the agencies’ desire to act quickly and reserve a degree of flexibility for themselves, but in this instance, those considerations are outweighed by the negative impact to the regulated community and the unfairness inherent in making policy in a manner that denies straightforward judicial review.
3. Exceeds the Authority provided by the CWA Section 404: Under CWA section 404(a), any person engaging in activities that result in the “discharge of dredged or fill material into the navigable waters” must obtain a permit from the Corps. The term “navigable waters” is defined broadly by statute to mean all “waters of the United States, including the territorial seas.” In turn, the Corps has further defined this term by regulation to include: (1) waters currently used or used in the past for interstate of foreign commerce, including waters subject to the ebb and flow of the tide (i.e., traditional navigable waters); (2) interstate waters and wetlands; and (3) “other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sand flats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, degradation or destruction of which could affect interstate or foreign commerce. . . .” This definition also includes “tributaries” of these waters, impoundments of these waters, and “wetlands adjacent to [these] waters.”
The agencies’ stated intent for issuing the Draft Guidance is to implement the U.S. Supreme Court’s decisions in two noteworthy cases that address the scope of waters protected by the CWA: Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Eng’rs (SWANCC) and Rapanos v. United States (Rapanos). In SWANCC, the agencies attempted to use the Migratory Bird Rule to assert jurisdiction over a non-navigable, isolated, intrastate pond based on its use as a habitat for migratory birds. The Court ruled that jurisdiction does not extend to ponds that are not adjacent to open water where the only connection to navigable waters was the presence of migratory birds. The SWANCC court noted that the word “navigable” in the CWA had been given limited effect, in the sense that the CWA could properly govern wetlands and other waters that were not themselves navigable. However, as the Court observed, “it is one thing to give a word limited effect and quite another to give it no effect whatever.” In other words, water that is totally isolated from navigable waters is beyond the regulatory authority provided by Congress under the CWA.
In the Rapanos case, the Supreme Court addressed the question of whether CWA jurisdiction extends to wetlands not “adjacent” to navigable water. The Court’s decision was essentially split three ways: a four-member plurality opinion issued by Justice Scalia, a concurrence by Justice Kennedy, and a four-member dissent written by Justice Stevens. The Scalia plurality opinion found that “navigable waters” must be “relatively permanent, standing or continuously flowing bodies of water,” which does not include intermittent streams and tributaries that empty into navigable waters. The Kennedy concurrence established a “significant nexus” test. Under this test, for a water or wetland to constitute “navigable waters,” it must possess a “significant nexus” to waters that are or were navigable in fact (i.e., traditional navigable waters) or that reasonably could be so made. The Stevens dissent would have deferred to the Corps’ exercise of regulatory jurisdiction.
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The meaning and intent of Rapanos has been the subject of extensive debate, but one aspect of the case is clear: it limits the agencies’ jurisdiction. Under Supreme Court precedent, Justice Kennedy’s concurring opinion should be viewed as the controlling test in future cases. We urge the agencies to rely exclusively on the Kennedy concurrence, in keeping with the law as articulated by the Eleventh Circuit. The Draft Guidance exceeds the scope of jurisdiction under the Kennedy concurrence. 
Under the agencies’ interpretation, virtually any nexus beyond “speculative” or “insubstantial” would result in a finding of jurisdiction under the agencies’ guidance. Even areas that lack a hydrologic connection to traditional navigable waters can be deemed jurisdictional under the Draft Guidance’s expansive test.
4. Use of Groundwater in Jurisdiction: The Draft Guidance appears to suggest that a “sub-surface hydrologic connection” may be sufficient to establish a significant nexus between wetlands and jurisdictional waters. That language blurs the distinction between groundwater and surface water. However, groundwater is subject primarily to state and local regulation, not the CWA. The agencies should clarify that identification of groundwater cannot provide a “significant nexus” or otherwise establish jurisdiction for purposes of the agencies’ regulation of surface waters pursuant to the CWA.
5. Impacts beyond Wetlands: The implications of the Draft Guidance extend beyond CWA Section 404, as the agencies have acknowledged. The Draft Guidance applies to all CWA programs, including section 401 State water quality certifications; section 402 National Pollutant Discharge Elimination System permits; section 303 water quality standards and the total maximum daily load program; section 303(d) “impaired waters” designations; section 311 oil spill provisions; and even the environmental impact statements, environmental assessments, and findings of no significant impact associated with the National Environmental Policy Act. This consideration raises the stakes even beyond the wetlands program and makes it all the more important for the agencies to undergo an orderly rulemaking process.
In conclusion, the agencies should use regulations rather than guidance to issue any nationally binding pronouncements on CWA jurisdiction and instructions to the field staff and the regulated community. Further, the Draft Guidance exceeds the proper scope of the agencies’ authority as provided by the CWA and subsequently clarified by the courts. Most fundamentally, the Kennedy concurrence in the Rapanos case requires the establishment of a “significant” nexus to traditionally navigable waters. The Draft Guidance exceeds Justice Kennedy’s instructions and would assert jurisdiction on the basis of virtually any connection. We urge the agencies to reconsider and adopt a more reasonable construction of the Kennedy concurrence. We therefore urge the agencies to withdraw the Draft Guidance.
Thank you for the opportunity to provide comments and please contact me if you have questions or would like additional explanation. Contact information: (318) 221-5233, redriverva@hotmail.com. 

Sincerely,
Richard Brontoli

Executive Director

